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A B.C. Supreme Court ruling will send shock waves through the
arm of the Canadian real-estate market that is powered by foreign
capital, say immigration lawyers.

The ruling targets a weakness in Canadian laws that often leads foreign owners of real estate in
cities such as Metro Vancouver and Toronto to claim they are “residents of Canada for tax
purposes” when they are not.

The landmark B.C. decision requires notary public Tony Liu to pay his client more than
$600,000 because Liu failed to adequately determine whether the Vancouver house his client
was buying for $5.5 million had been owned by a tax resident of Canada.

As a result, the Canada Revenue Agency did not get paid, at the time of the sale, the 25 per cent
capital gains tax it charges non-resident sellers of Canadian property on any profit they make
on the sale.

So the CRA later demanded the buyer pay the $600,000 in tax. The buyer, in turn, sued Liu,
arguing Liu failed to discover the seller was not a tax resident of Canada.

The CRA considers people who don't live in the country at least six months a year and don’t pay
income taxes here to be foreign property investors and speculators and thus subject to capital
gains taxes.
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1 Canadian tax, immigration and property-transfer law, say the immigration lawyers.

The B.C. decision is a stark warning to real estate agents, notaries
and lawyers who fail to ensure that sellers of properties are truly
tax residents of Canada, said David Lesperance, a tax and
immigration lawyer based in Toronto.

“This truly is a game changer,” said Vancouver immigration lawyer
Richard Kurland.

“It's a precedent. Real estate agents can now get a knock on the
door from the taxman, asking for the (capital gains) taxes that
should have been collected by Ottawa, because the agent failed to

make adequate inquiries.”

Sam Hyman, a Vancouver immigration lawyer, said the judge’s

decision alerts purchasers to “the dire consequences” of making

offers on properties sold by people who may be trying to avoid

capital gains tax by falsely declaring they are tax residents of
DOUT / PNG Canada.

Many buyers and their agents, Hyman said, are not being diligent
in making sure the seller is a physical or tax resident of Canada, while others are
being “cavalier” or “engaging in wilful blindness” about it.

The immigration lawyers urged the B.C. government to end the “honour system”

(http://vancouversun.com/opinion/columnists/douglas-todd-time-to-end-the-honour-system-in-b-c-

property-purchases) that leaves it largely up to sellers to state on real-estate-industry forms

whether or not they are residents of Canada for tax purposes.

They said the honour-system loophole could be fixed through Ottawa and Victoria agreeing to
the sharing of information among the CRA, the federal Immigration Department and the arm of
the B.C. government responsible for property sales.

The B.C. Liberals (http://vancouversun.com/opinion/columnists/douglas-todd-how-much-does-the-

real-estate-industry-influence-b-c-politicians) , Kurland said, have stubbornly refused to solve the

costly problem by reforming the government’s property-transfer forms to require sellers to
answer whether they are “a tax resident of Canada.”

The B.C. government, which last summer brought in a 15 per cent tax on foreign buyers

(http://vancouversun.com/opinion/columnists/douglas-todd-how-would-vancouvers-housing-bubble-

burst-look-to-china) to cool Metro Vancouver’s globalized real estate market, recently began to

ask property sellers and buyers to answer, “What is your citizenship?”

But citizenship is “as irrelevant as eye colour,” Kurland said.
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